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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 



CHAYLA CLAY, ERICA 
EHRLICHMAN, and LOGAN 
REICHERT, on behalf of themselves 
and those similarly situated, 

Plaintiffs, 

v. 

CYTOSPORT, INC., 

Defendant. 



Case No. 15-cv-165 L (DHB) 

ORDER DENYING MOTION TO 
DISMISS [ECF NO. 24] 



Pending before the Court is Defendant’s fully briefed motion to dismiss under 
Fed. R. Civ. P. 12(b)(6). The Court finds this motion suitable for determination on 
the papers submitted and without oral argument. See Civ. L.R. 7. l(d. 1). For the 
following reasons, the Court DENIES the motion. 
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I. BACKGROUND 

According to the Complaint, Defendant Cytosport, Inc. (“Defendant”) 
“formulates, manufactures, advertises and sells the popular ‘Muscle Milk’ and 
Cytosport branded powdered and ready-to-drink (“RTD”) protein supplements 
throughout the United States.” (Compl. f 1, ECF No. 1.) Defendant markets these 
products “as reasonably-priced protein supplements for elite athletes and those with 
more moderate athletic and weight management goals,” but does so in “a 
systematically misleading manner, stating that its products have ingredients, 
characteristics and benefits that they do not.” (Id.) Namely, Defendant misrepresents 
(1) the amount of protein, (2) the presence of unbonded L-Glutamine, and (3) the 
nature of the fat contents of several subsets of its popular “Muscle Milk” and 
“Cytosport” branded protein supplements. (Id. THI 2-8.) 

Plaintiffs Chayla Clay, Erica Ehrlichman, and Logan Reichert (“Plaintiffs”) 
have purchased several of Defendant’s Muscle Milk products. (Id. 11-13.) On 
January 23, 2015, Plaintiffs filed the instant class action complaint, seeking class 
wide relief for violations of (1) Cal. Bus. & Prof. Code §§ 17500, et seq., (2) Cal. 
Civ. Code §§ 1750, et seq., (3) Cal. Bus. & Prof. Code §§ 17200, et seq., (4) Fla. Stat. 
§§ 501.201, et seq., and (5) M.C.L. §§ 445.901, et seq., as well as (6) breach of 
express warranty and (7) breach of written warranty. On March 30, 2015, Defendant 
filed the instant motion to dismiss, arguing that Plaintiffs’ claims are preempted, 
should be dismissed or stayed under the primary jurisdiction doctrine, and otherwise 
improper. The motion is fully briefed. 
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II. LEGAL STANDARD 

Motion to Dismiss for Failure to State a Claim 

The court must dismiss a cause of action for failure to state a claim upon which 
relief can be granted. Fed. R. Civ. P. 12(b)(6). A motion to dismiss under Rule 
12(b)(6) tests the legal sufficiency of the complaint. Navarro v. Block, 250 F.3d 729, 
732 (9th Cir. 2001). The court must accept all allegations of material fact as true and 
construe them in light most favorable to the nonmoving party. Cedars-Sinai Med. 
Ctr. v. Nat ’l League of Postmasters of U.S., 497 F.3d 972, 975 (9th Cir. 2007). 
Material allegations, even if doubtful in fact, are assumed to be true. Bell Atl. Corp. 
v. Twombly, 550 U.S. 544, 555 (2007). However, the court need not “necessarily 
assume the truth of legal conclusions merely because they are cast in the form of 
factual allegations.” Warren v. Fox Family Worldwide, Inc., 328 F.3d 1136, 1139 
(9th Cir. 2003) (internal quotation marks omitted). In fact, the court does not need to 
accept any legal conclusions as true. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). 

“While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not 
need detailed factual allegations, a plaintiffs obligation to provide the ‘grounds’ of 
his ‘entitlement to relief requires more than labels and conclusions, and a formulaic 
recitation of the elements of a cause of action will not do.” Twombly, 550 U.S. at 555 
(internal citations omitted). Instead, the allegations in the complaint “must be enough 
to raise a right to relief above the speculative level.” Id. Thus, “[t]o survive a motion 
to dismiss, a complaint must contain sufficient factual matter, accepted as true, to 
‘state a claim to relief that is plausible on its face.’” Iqbal, 556 U.S. at 678 (citing 
Twombly, 550 U.S. at 570). “A claim has facial plausibility when the plaintiff pleads 
factual content that allows the court to draw the reasonable inference that the 
defendant is liable for the misconduct alleged.” Id. “The plausibility standard is not 
akin to a ‘probability requirement,’ but it asks for more than a sheer possibility that a 
defendant has acted unlawfully.” Id. A complaint may be dismissed as a matter of 
law either for lack of a cognizable legal theory or for insufficient facts under a 
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cognizable theory. Robertson v. Dean Witter Reynolds, Inc., 749 F.2d 530, 534 (9th 
Cir. 1984). 

Generally, courts may not consider material outside the complaint when ruling 
on a motion to dismiss. Hal Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d 
1542, 1555 n.19 (9th Cir. 1990). However, documents specifically identified in the 
complaint whose authenticity is not questioned by parties may also be considered. 
Fecht v. Price Co., 70 F.3d 1078, 1080 n.l (9th Cir. 1995) (superseded by statutes on 
other grounds). Moreover, the court may consider the full text of those documents, 
even when the complaint quotes only selected portions. Id. It may also consider 
material properly subject to judicial notice without converting the motion into one 
for summary judgment. Barron v. Reich, 13 F.3d 1370, 1377 (9th Cir. 1994). 

III. DISCUSSION 

A. Preemption 

Defendant argues that the “fundamental flaw with all of [Plaintiffs’] criticisms 
is that Plaintiffs seek to use state law to impose labeling requirements on CytoSport 
that are inconsistent with federal laws and regulations.” (MTD 6, ECF No. 24-1.) 
According to Defendant, “Plaintiffs’ claims regarding the labeling of protein and 
glutamine content and use of the term ‘lean’ are preempted because they are not 
consistent with the actual protocols and definitions that the FDA has established for 
calculating and listing nutrients in the Nutrition Facts panel, and making nutrient 
content claims.” (Id.) Defendant advances four specific preemption arguments, 
which the Court addresses below. 

1. Plaintiffs’ Claims Regarding Testing Methodology Are 
Sufficient 

Defendant challenges Plaintiffs’ protein and L-glutamine claims because 
“Plaintiffs did not employ the testing methodology mandated by FDA.” (MTD 8.) 
Specifically, Plaintiffs’ allegations rely exclusively on testing through LabDoor.com 
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and an “independent” source of testing which is insufficient. (Id.) Defendant claims 
that the testing allegations are deficient because (1) they do not identify either the 
sampling methodology used or the analytical methodology used to conduct the 
protein calculation tests and (2) fail to allege that any of the sampling or testing 
complies with 2 1 CFR 101.9(g) or 101.9(c)(7). (Id. 8-9.) For the L-glutamine claims 
specifically, Defendant claims that there are no allegations of evidence or testing in 
support of Plaintiffs’ claims that Defendants products “do not contain any unbonded 
L-glutamine amino acids.” (Id. 9.) 

The Federal Food, Drug, and Cosmetic Act (“FDCA”) gives power to the FDA 
to oversee the regulation of food. One of the functions of the FDCA is to regulate 
the branding of food. Under 21 U.S.C. § 343 (the “Food Labeling Rule”), a food is 
considered misbranded if it does not contain a label bearing certain nutritional 
information. § 343(q). The FDA has promulgated many regulations setting forth 
detailed requirements that must be met in order to be in compliance with the Food 
Labeling Rule. The FDCA also contains an express preemption provision, which 
provides that “no State or political subdivision of a State may directly or indirectly 
establish under any authority or continue in effect as to any food in interstate 
commerce . . . any requirement for nutrition labeling of food that is not identical to 
the requirement of section 343(q) of this title.” 21 U.S.C. § 343- 1(a)(4). 

Specific requirements for compliance with the Food Labeling Rule are set out 
in 21 C.F.R. § 101.9(g). It states that “compliance [with the Food Labeling Rule] 
shall be determined” using a “sample for nutrient analysis [consisting] of a composite 
of 12 subsamples (consumer units), taken 1 from each of 12 different randomly 
chosen shipping cases, to be representative of a lot.” § 101.9(g)(2). This composite 
is then “analyzed by appropriate methods as given in the ‘Official Methods of 
Analysis of the AO AC International,’ 15 th Ed. (1990) ... or, if no AO AC method is 
available or appropriate, by other reliable and appropriate analytical procedures.” Id. 
For foods with naturally occurring nutrients, the nutrient content of the composite 
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must equal at least 80 percent of the value for the nutrient as declared on the label. § 
101.9(g)(4)(h). For foods where a nutrient is not naturally occurring, but instead 
added to the food, “the nutrient content of the composite [must be] at least equal to 
the value for that nutrient declared on the label.” § 101.9(g)(4)(i). 

According to Defendant, Plaintiffs allegations are insufficient because they fail 
to allege that Defendant’s protein claims were tested in accordance with the 
methodology mandated by the FDA under § 101.9(g). Specifically, there are no 
allegations that the sample forming the basis of the testing results consisted of a 
composite of twelve subsamples taken from each of twelve different randomly 
chosen shipping cases, or that the sample analyzed under the AOAC method or 
another appropriate substitute. While the Court agrees with Defendant that this is 
the standard that the FDA holds Defendant to, the Court finds that Plaintiffs 
allegations are sufficient at this point in the proceedings. 

Plaintiffs allege that Defendant provides less protein than that advertised on its 
Muscle Milk RTD Products’ labels. (Compl. ^ 15-29.) These allegations are 
supported by factual allegations based on multiple sources. (Id. 17-21.) Plaintiffs 
are not required to recite the exact statutory provisions that they claim are violated. 
It is clear from the Complaint that Plaintiffs’ position is that the protein labeling and 
content combinations Defendant uses violate the FDCA, and that this position is 
supported by Labdoor and “independent” testing results. In fact, Defendant does not 
dispute that these allegations give notice to Plaintiffs’ position. Thus, the Court finds 
that the allegations are sufficient to state a plausible claim. 

Defendant challenges the allegations because they do not identify the type of 
testing Labdoor and the “independent testing” employed. This argument is not 
appropriate for a motion to dismiss. Of course, in order to ultimately prevail on these 
claims, Plaintiffs will have to prove that Defendant did not comply with the FDCA 
provisions listed above. However, to state a claim, Plaintiffs only need to allege a 
plausible violation of the FDCA. Therefore, the motion to dismiss based on failure 
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to allege compliance with the procedures in § 101.9(g) is DENIED 1 . 

2. Plaintiffs’ Protein Claims and “Safe Harbor” Tolerances 

Defendant next argues that even if Plaintiffs sufficiently allege a violation of 
the FDCA with respect to testing procedures, their claims fail because “their own 
testing demonstrates that four of the five ready-to-drink Products are within FDA- 
allowed tolerances.” (MTD 10.) Specifically, Defendant argues that because the 
protein in their products qualify as Class II nutrients, Defendant’s four products that 
contain 80% or more of the protein value declared on the label comply with the 
FDCA. (Id.) Plaintiffs argue that the protein in Defendant’s products is properly 
classified as a Class I nutrient, which means that all of Defendant’s products fail to 
comply with the FDCA requirement that labels contain 100% of the protein value 
claimed for Class I nutrients. (Opp’n 6-8). The success of Defendant’s argument 
turns on whether or not the protein in its products qualifies as a Class I or Class II 
nutrient. 

A Class II nutrient is a “[n]aturally occurring (indigenous) nutrient[].” § 
101.9(g)(3)(ii). A Class I nutrient is an “[ajdded nutrient[]in fortified or fabricated 
foods.” § 101.9(g)(3)(i). Defendant’s motion includes no argument as to why the 
protein in question here qualifies as a Class II nutrient. Instead, Defendant simply 
concludes that the protein here belongs in Class II, and launches into analysis of the 
Class II nutrient safe harbor. However, as Plaintiff points out, the Complaint provides 
factual allegations that the protein in question here is a Class I nutrient added for 
fortification. (Compl. ]f]f 15, 17-21, 36.) Because Defendant fails to show that it is 
entitled to the safe harbor 2 , the motion is DENIED. 



1 Defendant also challenges the sufficiently of Plaintiffs allegations regarding L- 
glutamine content. However, at this stage of the proceedings, the Court finds that 
Plaintiffs’ allegations that they tested the products and found no unbonded L- 
glutamine in the products sufficient to put Defendant on notice of their claim. 

2 The Court notes that it is unclear, from both the parties’ briefs and a reading of 
101.9(g), how a nutrient’s Class I or Class II membership is to be determined. The 



7 



15cvl65 



